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Name & Address of the Appellant & Respondent

Mis. Banaskantha Police Station(Supdt of Police)

al{ anfa gr 3r9la srr aria)r srgra aar & at a zoner uf zrnfenf Rh aag ·r er 3rf@rant
at or@ta u gntarur am ug a mar at
I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\'lffi'ct'~ cnT~arur 31WcR
Revision application to Government of India :

(«) 4tr ra zca arf@,fa, 1gg4 #t er sifa# a; Ty l=fflmT cfi <ITT if ~ mxT c!5l' \3"([-mxf cfi
gem uvga irf paler 3rehear '3ra fa, maal, fa +iarz, zrua Rm, a)fl if#r, taq
'l'fcl-'f, 'ffiR +fllf, ~~ : 110001 cm- <Bl" \ilF1T~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

Qi) <TfG llffi at grf #maura hat znR ala fa#l verr znr rar cp]fflR if m fcITTfr ~f.ra quernm a ua g nf ij, a fat wern zmr ugr i ark ae ft cp]fflR if m fcITTfr~ if 'ITT
llffi <Bl" efcom cfi cITTA ~ oT I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(a) nra k ag Rh@t lg zr per # fuffa Ta u zq m a ff#fur i sritr zyca a mr u 3rs
~cfi ~ cfi 1'.Jll'fR if 'GIT 'lffi'ct' cfi <lT6'x fa8h rg zurqfuffa &t

(b) In case of rebate of duty of excise on goods exported to an outs.e
India of on excisable material used in the manufacture of the good to any
country or territory outside India.
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(«) uf? zgens rqua fag far qr # ask (ua zu per st) R<lm fcl;-lir 7fm l'.JTC1 'ITT I
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty. '

en 3if5n #t aa zc # yrar a fg ui sue) fez mrr al n{ & sit ha st sit gr en7 va
00grf snga, ar4ta 6RT tJTffi'f cff ~ "CR m <Wi ii fa 3rfefrm (i.2) 1998 'cfRT 109 err fgar fag T;

&tr
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) #hr4ta sna zyca (rft) Ru#ra41, 2o01 # Pm s sifa Rafe qua in g«-s # at 4fit a, fa
am?r a uR am2r )fa Raif cfrr m a ft qe-a2r vi arf)a 3lrnT ctr at-at uRii re Ra am4a fa
ult a1Reg1 vr arr <. hr 4arff sir+fa 'cfRT 35-~ ii frlwttm #l #a par rqaer €le-6 arr
ctr mff 'lfr 6Rf ~ I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) ftfcrGr;:r~ cf5 "ffl2T mm ~ xep1, ~ "Rruf "Wm <TT '3"m:t cp"ll ~'r (If "Wm 200/- ffi 'T@R ctr "Gin: 3ITT"
mm~ xepl, ~ "Rruf it Gnrar it at 10001- ctr m 'T@R ctr iJITC/ 1
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

"ffllTI zycn, a{tr Un yea vi ara 34)Ra +naff@raw ,fa 3r#ta-­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~~p 3ffi<:r:r, 1944 ctr 'cfRT 35- uo<Tr/35-~ cf5 3"icfrfcr:-

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

aaRRaa uRb 2 (4) a aarr 3rat ##t 3r4l, at4tit # mu # v#tr zyn, itusna
zca vi hara an@#r raferaw (fe) 6t ufea &fa 49f8an, rsrare i arr vi~Ga, azmnvl
3fcl"af, 3RIRcTT, 3l(lcHC:.liillC:., ~ 380016

r
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ala area zyca (r4ta) Rzm1a8t, 2o01 at at s a sifa rua-3 fefRa fay arr 3ft#ta
=arnferaii at nu{ 3r9ta # fse 3J1\'rc;r fcBi:! ~ 3lrnT ctr at qfadi Rea sei sa zyca st l=fM. 6!:ITvf ctr l=fM 3ITT" O
WTT<TT 7fm~ W11:1 5 "Rruf m '3"m:t cp"ll % <l6T W11:1 1 ooo/- $'rn 'lfuAl 6flfi I mm ~pctr l=fflT. 6!:ITvf ctr l=fTlT ,
31N WTT<TT 7fm~ Wl1:/ 5 "Rruf m 50 "Rruf (!Cp N m Wl1:/ 5000/- ~ 'lfuAl 6'rfr I mm ~p ctr "l-Jtrr, 6!:ITvf
ctr "l'li7f 31N wrrm -rrm ~ Wl1:1 50 "Rrur m ~ "GlJro % %i° Wl1:1 10000/- -qm:r 'lfuAl 6flft I ctr i:ffffi ~
fer 'Wl it ~ ~ ~ cf5 WT ii ~ c#r '1f1ir I zr<gr en k f@ft RR 1fa~a eta # as t
:ffiW <ITT "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/­
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) zf s arr { p sm?vii nr 'fll'lmTat ah r@ts pa sitar # fr #t r gram fa in it
fa utar a1Re; gaa1 ha g gt fa far ratmrf aa #a fg zqenfeffa 34t4 +nrnf@eraswr at ya 3rft
m~~cpl" 1:/CJJ~ fcp,:Jr iJf@T ff 1

In case of the order covers a number of order-in-Original, fee J9.l:.:e.ac.h 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the or(~~te._ the Appellant
Tribunal or the one application to the Central Govt. As the ca$¢ p8° " "·ehled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. -18 l ,..~,¢ rr .....
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(4) r/.lllllt>lll ~ ~ 1970 "I.IQ.TT ~ <!5)-~-1 'm 3@T@~~ 3WJR i3Cffi ~ "I.IT ~
~"l!mft~~~ cB" ~ 'll ~ ~ <!5)- ~ ~ "CR ~.6.50 W <ITT Ir1rc yen feaz cur &hr
aiRg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) gr shh if@ it at fir av cf@ mlTT <!5)- 31N -ifr ellR~ fcpm \J[@f % urr ~~.~
surar zycn vi aras ar@tr nzneraur (ruff9fen) fr, 1982 'll frrt%c, % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tr area, kc4tz sera grca viara 34ft uflawr (fhaa) «lim 3fCftm ~~"#
,:> .::,

a.tz senla3@fr, £&gg #r rr 39n a 3iair fa#rz(in-2) 3r@0Grum 2erg(2r #fr
.;,

i€Ir 2s) fcis: e&..2erg sitlf@fl 3@)fz1, r8&g #r errs a3irate '8cllcfi{ cITT 3-fh>rmq'n-"are k, aa fRfaa #r are q4-fr sar #cr3farf ?k, asrff@r arr a siata sar #rst art
3rd@laazrfrar #tswta@razz
chcr~<l~~fci7cfi' 'Q"a '8 cl lcfi{ ~~ " WTfcti"cr "Cll"Q" ~wcfi" " 'CIT~~rnm>f~.::, .::,

(i) mu 11 ±t as iaf ffiRr ta
(ii) iclz sra Rt #t ae arr zfr
(iii) tr&z srar f@um1a4 ah fGrua 6 a 3iaaia era

3ratserf zrzf@gm arraman@ca (i. 2) 3@0fr+, 2014a 3r-arkq4fa#t 3r4if7a
uf@)arranrerfaarflc v=rare3rsffvi 3r4tr atararsa{tztit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

0 (i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance {No.2) Act, 2014.

(6)(@) r 3rr2ear a 4e 3rfi ueawr a wirersf areas 3rzrar eres zm 'c;1Js faafea at atr@
"Cll"Q" lah 10% 3-rJTctTcii 'CR" 3rR" szi ahar avs fclci Ifact tTT°~a-as~ 10% 3-rJTctTcii 'CR" q'n-~~~I

.::, .::, .::, .

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.

cd than,
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ORDER-IN-APPEL

This appeal has been filed by the Superintendent of Police, Banaskantha

(Gujarat) [for short-'the appellant'] against Order-in-Original No.PLP-AC-S.TAX­

15/2018 dated 21.12.2018 [for short-'the impugned order'] passed by the Assistant

Commissioner of CGST, Palanpur Division, Gandhinagar Commissionerate [for

short-'adjudicating authority'].

2. Briefly stated, the fact of the case is that the appellant is engaged in

rendering service under "Security Agency Service"; that the appellant was providing

security service to private persons or companies for activities like escorts of cash

etc to the public/private sector banks for consideration. As it appeared that such

service provided by the appellant is taxable under Section 65( 105) (w) read with

Section 65(94) of Finance Act, 1994 (FA) and they were not paying service tax,

jurisdictional Range Officer has obtained details of amount received by the

appellant towards such service rendered during 2012-13 to 2016-2017. On the

basis such details submitted by the appellant, a show cause notice dated

10.10.2017 was issued to the appellant for non-payment of service tax amounting

to Rs.4,99,118/- with interest and imposition of penalty under Section 76, 78, 77 of Q
FA. Vide impugned order, the adjudicating authority has confirmed the demand

with interest and imposed penalty of Rs.4,99,118/- under Section 78 of FA and

Rs.10,000/- under Section 77 of FA and dropped imposition of penalty under

Section 76of FA.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds

that:

0

e They are an authority of State Government to carry out statutory and

constitutional duties working under Home Ministry of State Government; that

they collects some charges according to the resolution passed by the Home

Ministry in respect of service rendered to Bank etc.;
• That as per definition under Section 65(105) of FA, the word 'person' used

must be construed to be a natural person as well as a juristic person and by

no stretch of imagination, the same will be include State or its officers or the

posts created under a statute.
• As per Board's circular No.89/7/2006-ST dated 18.12.2006, the charges

collected by any sovereign/public authority for carrying out any statutory

function will not be liable for levy of service tax.
• The Government has introduced Negative List approach in Service Tax w.e.f

01.07.2012 and Government Services specifically covered under Negative

List under Section 66D of FA; that as per Section 66 D 'support service

provided by the Government are taxable only when it is provided to the

'Business entity'.
• Out of total disputed amo g@}'95,731/- for 2016-17 has been

«
collected and deposited : · the remaining amount of Rs
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2,03,387/- is pertaining to 2012-13 to 2015-16; that out of the said amount

Rs.1,20,886/- is relating to service provided to non-business entity and

covered under negative list. In respect of remaining amount of Rs.82,501/­

which is pertaining to service rendered to business entity and the same is

taxable under Reverse Charge Mechanism under notification 30/2012-ST.

• The issue in dispute has finally been decided by the Hon'ble supreme Court in

case of CCE & ST, Jaipur-II V/s Dy.Commissioner of Police, Jodhpur [2018

(11) GSTL 133].

4. Personal hearing in the matter was held on 09.05.2019. Shri Bharat R Oza,

Chartered Accountant appeared for the same and reiterated the grounds of appeal.

He further submission additional submissions.

5. I have carefully gone through the facts of the case and submissions made by

the appellant in the appeal memorandum as well as at the time of personal hearing.

The issue to be decided is whether the service rendered by the appellant would be

covered within the definition of security agency services and service tax will be

liable to be paid by them on the amounts recovered by them for providing security

personnel to various organizations.

6. I find that the service tax liability of Rs.4,99,118/- confirmed by the

adjudicating authority in the instant case is pertaining to the period of 2012-13 to

2016-17.

0

7. As per Section 65(94) of FA, "Security Agency" means "any person engaged in

the business of rendering services relating to the security of any property, whether movable
or immovable, or of any person, in any manner and includes the services of investigation,
detection or verification, of any fact or activity, whether of a personal nature or otherwise,

including the services of providing security personnel" and taxable service under Section

65(105)(w) means "any service provided to any person, by a security agency in relation to the

security of any property or person, by providing security personnel or otherwise and includes the provision of

services of investigation, detection or verification of any fact or activity." In view of above definition,

Security Agency services provided to "any person" in relation to security of any

property is taxable. It is also important to mention here that from 01.07.2012 the

pattern of levy of service tax was changed after introduction of negative list and

Government, local authority etc includes in the term "person" in Section 65B (37) of

FA. In view of above definitions, in any case, the appellant is liable for payment of

service tax in respect of "security Agency" service rendered by them for the

disputed period.

8. I find that the appellant has argued that they are not liable for payment of

service tax in respect of following counts.

[a] They are an authori states nment working under Home Ministry

Gujarat State as p r Section 65(105) of FA, the word
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'person' will not include State or its officers or the posts created under a

statute; that the Hon'ble Supreme Court has decided this issue in favour of

their argument in case of CCE & ST, Jaipur-II V/s Dy. Commissioner of

Police, Jodhpur [2018 (11) GSTL 133].

[b] After 01.07.2012, the service rendered to 'non-business entity' is not taxable

as per definition of 'support service' under negative list-Section 66 D of FA;

that the service rendered to 'business entity' is covered under Reverse

Charge Mechanism, vide notification No.30/2012-ST.

6. I find that the the Hon'ble Supreme Court's decision in case of CCE & ST,

Jaipur-II V/s Dy. Commissioner of Police, Jodhpur [2018 (11) GSTL 133] has

affirmed the decision of Hon'ble Tribunal in case of Deputy Commissioner of

Jodhpur [2017 (48) S.T.R. 275 (Tri. - Del.)]. while dismissing the appeal filed by

the department, the Hon'ble Supreme Court passed the following order:

"In the facts of the case, we are not inclined to interfere with the impugned
order(s). The civil appeal(s) are accordingly dismissed.

11

The Appellate Tribunal in its impugned order had held that the activity of the
State police represented by the Superintendent of Police of various districts
deploying security personnel to various organizations and for character
verification of candidates selected for various jobs on payment of charges, was
not leviable to Service Tax under the category of Security Agency service under
Section 64(94) of the Finance Act, 1994.

It was further held that the definition of 'person' introduced in Section 65B (37)
of the Finance Act, 1994 to include Government, local authorities, etc. with
effect from 1-7-2012 was not applicable prior to the said date.

11

I find that the Hon'ble Supreme Court has maintained the decision of the Hon'ble

Tribunal's decision supra. The Hon'ble Tribunal has come to the conclusion that the

police department, which is an agency of the State Govt., cannot be considered to

be a "person" engaged in the business of running security services. The relevant

para 10 of the said Hon'ble Tribunal's decision is under:

"In the light of the definition of the term "person" in the General Clauses Act,
1897, which has also been examined and clarified by the Apex Court, it would
appear that the Superintendent of Police, which is an agency of the State Govt.
does not appear to be covered within the term "person". It is also noteworthy
that in the year 2012 when the pattern of levy of service tax was changed and
the concept of negative fist was introduced with effect from 1-7-2012, a
definition was introduced for the term "person" in Section 65B(37), of the Act,
which includes the Govt., local authorities, etc. From this, it is evident that such
a definition for the term "person" has become part of the statute only from this
date. To decide the meaning of "person" up to this date, we will have to refer to
the General Clauses Act, 1897 as well as relevant case laws. The Apex Court has
clearly held that the definition of "person" cannot be extended to include State.
Consequently, we are of the view that the Superintendent of Police will not be
covered within the term "person"."

7. In view above decision, it is very clear that the definition of "person" cannot

be extended to include State Government and the Superintendent of Police will not

be covered within the term "person" up 9: 07.2012. Accordingly, the appellant is

not liable to pay service tax in re ency' service provided by them

upto 01.07.2012. However, the d er clarifies that on introduction
p .t .« s

«rv« ms

ts-$
"o ·"°.
*
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of definition for the term "person" in Section 66B (37) of FA, Government or local

authority has become part of the statute from 01.07.2012 only. This indicates that

the Government or local authority who provides "security agency" service falls

under the definition of Section 65(94) of FA supra and the service provides by them

is taxable as provided under Section 65(105)(w) w.e.f 01.07.2012. By applying the

ratio of the above decision, it is apparently clear that the appellant is liable to pay

service tax for the service in question from 01.07.2012.

8. The appellant vehemently argued that under negative list concept w .e.f

01.07.2012, the service rendered by them is not taxable on the reason that they

were providing service to 'non-business entity' as well as 'business entity'; that as

per negative list in Section 66 D of FA, service rendered to 'non-business entity' is

not taxable and service rendered to 'business entity' is taxable under Reverse

Charge Mechanism under notification No.30/2012-ST dated 30.06.2012.

8. SECTION 66D of FA stipulates Negative list of services which comprises of

the following services, namely :­

(a) services by Government or a local authority excluding the following
services to the extent they are not covered elsewhere-

[(i) * * * * 1
(ii) services in relation to an aircraft or a vessel, inside or outside the

precincts of a port or an airport;
(iii) transport of goods or passengers; or
(iv) Any service (upto 01.04.2016 -support service), other than services

covered under clauses (i) to (iii) above, provided to business entities:
(b)

9. From the above, it is seen that the service provide by the Government or

local authority which are covered under (i) to (iv) above is taxable. As per clause

(iv) above, the Government or a local authority who provides service to business

Q entities is taxable. In other words, service provided to non-business entities is not

taxable. In the circumstances, the contention of the appellant is correct and

acceptable.

10. The second leg of the contention of the appellant is that they are also not

liable to pay service tax in respect of service rendered to 'business entities' as per

notification No. 30/2012-ST dated 30.06.2012. The notification reads as under:

100%

Percentage of
service tax
payable by the
person receiving
the service

Percentage of
service tax
payable by the
person
providing
service

Description of a service

6. in respect of services provided or Nil
agreed to be provided by Government
or local authority by way of support
services excluding,- (1) r
immovable property, and (
specified in sub-clauses (
(iii) of clause (a) of section
Finance Act 1994

SI.
No.
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11. As per notification supra, the service receiver is liable to pay service tax in

respect service rendered to 'business entities'. In any case, I observe that that the

appellant is not liable to pay service tax in respect of "security agency" service

provided by them from 01.07.2012 also. Either they are not liable to pay service

tax as per negative list or exempted from service tax under notification

No.30/2012-ST.

12. In view of above discussion, I find that the service tax demanded for the

period in question by the adjudicating authority with interest is not correct and

tenable and required to be set aside. I do so. Since the demand is not sustainable,

the question imposition of penalty is also sustainable.

13. In the foregoing discussion, I allow the appeal filed by the appellant. The

appeal stand disposed of in above terms.

at id)
Jura 3rgaa (3r4lam)
Date : .06.2019

Attested

is1y
Superintendent (Appeal),
Central Tax,Ahmedabad.

BY R.P.A.D

To
The Superintendent of Police,
Police Head Quarter, Jaravar Palance,
Palanpur, Banaskatha

Copy to:­
1. The Chief Commissioner, Central Tax Zone, Ahmedabad.

2. The Principal Commissioner, Central Tax, Gandhinagar.

3. The Asstt. Commissioner, (Systems), CGST, Hq., Gandhinagar

4. The Assistant Commissioner, Palanpur Division.

5. Guard file.

6. P.A file.
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